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Welcome to your new role as an IBBA Board Member for the Year 2007!  This package is intended to help with your orientation in that most important role.  In generalities as well as technicalities, you will be provided with a basic nuts and bolts package to help you feel more comfortable and knowledgeable in your role as a Board member.  

Your leadership role for this organization is a very important one and is critical to the successful operation of this trade organization and ultimately to the success of the industry it impacts. 

What is most important is that you have a clear understanding of the responsibilities involved and possess the willingness and time to live up to the expectations of your role.

Hopefully this information will equip you with a few of the tools needed  and will help you to deal with the difficulties you may encounter and to roll with the frustrations that will come your way! 

Thank you for your willingness to serve and we look forward to the unique qualities and wisdom that you will bring to the Board.

Melanie McCarthy

President, IBBA, Inc.

2005-2006

Qualities of a Good Board Member

To be an effective Board member one should have a good combination of personal qualities, character traits, skills and background.  Assessing one’s own qualities requires great openness and humility but it is important to do so.  This will allow you to determine what valuable contributions you will be able to make and to also gain the most in personal satisfaction.

The best trustees have the qualities of integrity and an open mind.  They are team players.  They come to the table with neither their prejudices nor their own agendas; rather they come with a broad perspective and a willingness to listen and search out solutions.  Often they will find that their only choice is the least flawed of several imperfect options.  

Please know that there may be criticism and pressure to deal with.  Unanticipated criticism may come from your own peers on the Board level.  Prospective Board members must have the tools to withstand this criticism and be comfortable in working with what may be perceived to them as a difficult personality.  Prospective Board members must be willing to stay with the Board once they accept.  Supporting your Board, even when you disagree on a particular vote, or your feelings are hurt, keeps the organization stabilized and firm in its commitment to be accountable to the Membership. This is for the good of the organization. 

The Board also understands that some resignations are inevitable due to a variety of legitimate reasons.  

Board members, especially those of non-profit organizations, are needed for their expertise.  In our organization-- with limited funds-- this is critical. Clearly your own level of competence in a specific area is especially important to this Board and it is expected that you will ascertain, to the best of your abilities, what you can offer in a way that will be most advantageous to the membership and to our industry.  

Finally, those with a sense of humor, genuine warmth and enthusiasm for our purpose will be the most comfortable in their new role. 

Governance of Non-Profits

As a board member you should become familiar with the basics of how we are governed.  One good place to find most of this information is on the IBBA Website, http://www.butterflybreeders.org

The most important governing document for you to understand  is the IBBA Bylaws.  They, along with other items to read such as, the IBBA Code of Ethics, the Tax Exemption Status Letter and an article entitled “History of the IBBA” can be found under “About The IBBA” on the menu of the home page.

Bylaws

The Bylaws is your governing authority and defines how you may govern.  It is the final authority on all governing matters within the organization. Regardless of Board vote, the Bylaws will always govern--as in the case of a conflict of policy between the Board’s vote and the Bylaws.   The board cannot change the Bylaws; only the full membership can do so.  This has been done in the past at the Annual Meeting of the Corporation.   Bylaws are meant to be simple; they are not designed to spell out every detail of structure and procedure. It is critical that each board member thoroughly read the Bylaws and makes notes of any items which are not clearly understood or which may require further explanation.  Discussion on the articles of the Bylaws will be an option at the first (orientation) meeting of the Board each year.  A well-written set of Bylaws allows the Board of Directors to focus on its stated goals and on its purpose, which is to protect the industry and improve the conditions of the entire industry.  

Roberts Rules of Order

In addition, where the Bylaws do not discuss particulars about meeting process and action, Roberts Rules of Orders is our resource for parliamentary procedure.

In addition to the Bylaws, there are other governing authorities and laws as well as regulations that you need to be aware of.  They are summarized here. 

Legal Opinion – IBBA Attorney
Matters of a confidential nature will be discussed in a closed session of the Board.  Please read letter from IBBA Attorney Stephen Roche on matters of confidentiality.  This can be found on the IBBA Website under Member Care and as an addendum to this document.

Internal Revenue Service

IRS – Tax Exemption and Non Profit Status – Tax exemption is not a right but a privilege granted by law to organizations that meet the requirements of the IRS Code and/or state statutes.  Although we are tax exempt, we would be subject to tax on any income derived from any unrelated business we do – that is, unrelated to our purpose as defined by the IRS for Trade Organizations.  Exempt organizations must file with the IRS, a Form 990 if our income reaches $25,000 or more.  These 990 reports must be available not only to our members but to the general public on request. 

The privilege of tax exemption should be guarded and not abused.  Often times there is confusion about which the activities of the IBBA should benefit.  Although there are specific benefits for members who pay dues, Board members need to understand that the direct purpose of the IBBA is to improve the business conditions of the entire industry.  The IBBA is not a private club and must be devoted to improving and serving the entire industry.

As a board member, you should be familiar with the requisite 990 form and be sure it is submitted on time and that it is available to the public upon request.  The IRS defines our trade organization as “an association of persons having some common business interest, the purpose of which is to promote such common interest and not to engage in a regular business of a kind ordinarily carried on for profit.  The trade organization must be devoted to the improvement of business conditions of one or more lines of business as distinguished from the performance of a particular service for individual persons.  It must be shown that the conditions of a particular trade or the interests of the community will be advanced.”  The term “line of business” refers to an entire industry.  This is a 501©(6) organization and as such may also further its purposes through lobbying as a primary activity without jeopardizing its exempt status.  However, if it engages in lobbying, it is required to report to its members that portion of their dues paid that are applicable to lobbying activities or pay a proxy tax.  If so, we will need to file, with the IRS, a Form 1120 – POL – Political Activity form.

It is also important to note that tax-exempt organizations must make their last 3 annual information returns and their approved application for recognition of exemption and the actual exemption letter--with all supporting documents available for public inspection.  Penalties are provided for failure to comply with these requirements.

In addition, Section 6113 provides that certain tax exempt organizations that are not eligible to receive tax deductible charitable contributions (the IBBA) must disclose in “an express statement in a conspicuous place” that contributions to the IBBA are not deductible for Federal Income Tax purposes as charitable contributions.  For more information read: “Tax-Exempt Status for Your Organization”, IRS Publication 557.

Please reference the IRS Exemption Letter posted on the IBBA Website.

State of Delaware – Secretary of State, Division of Corporations

 The IBBA incorporated under the General Corporation Law of Delaware on 10/5/98, hence we are subject to the governing laws for corporations, in the state of Delaware.  All corporations incorporated in the State of Delaware are required to file an Annual Report and submit a filing fee by March 1 of each year.   The Annual Report is sent to the Registered Agent (by DE) in December of each year, then the Registered Agent sends it to us.  Parsec, 6409 Bercut Dr., Suite 1, Sacramento, CA 95814 – Tel: 916-441-1001.  The original Agent on our incorporating papers is listed as Paracorp and their website is www.parasec.com

The address for the Division of Corporations in Delaware is:

State of Delaware

Division of Corporations

401 Federal Street, Suite 4

Dover, DE  19901

Their website is: http://www.state.de.us/corp
Their telephone # is (302) 739-3073.

Board of Directors Minutes

The minutes contain board action, summary of Board members’ positions pro and con and other matters of importance.  The minutes are comprehensive in order to provide the Members with direct information about the work the Board does and how people vote on certain matters. Should you wish your position to be stated in any set of minutes, please direct the Secretary to record your position ‘for the record.’   Please read prior Board minutes as posted on the IBBA Website.  The ones for the prior year are the most important. For history, please read all sets of minutes. These can be found in the Members’ Section, via the menu on the home page.

Your Role as a Board Member

Generally your role is to make the organization work, to assist the IBBA in achieving its purpose.  You also have a fiduciary role.

Official responsibilities of Board Members are delineated  in the IBBA, Inc. Bylaws.

General responsibilities of Board Members include but are not limited to:

· Attendance.  Board members are required to attend board meetings and participate in the work of at least one committee.  Recognize from the outset that if you choose not to attend meetings or commit to committee work, your fitness for membership is brought into question.  

The following (italics only) was voted and accepted by the IBBA Board on 12/28/04.

· Absenteeism Proviso* of the IBBA Board Of Directors"

Board members are required to attend board meetings and participate
in the work of at least one committee.

If a board member cannot attend a meeting, the member is obliged to contact
the President before the meeting to alert the President to the
decreased number of attendees. Timely posting to the BOD OF IBBA list
will also normally suffice.

Board members are expected to plan to minimally attend nine of the
twelve regularly scheduled board meetings over a calendar year.

Should excessive absenteeism of a member of the board become an
issue, it will be the duty of the secretary to inform the president
and the president will bring this matter to the attention of the
board at the next convenience for discussion unless known
circumstances render discussion moot.

A board seat may only be vacated by board action pursuant to Bylaws
Section 4.6 - Removal from Office, and Section  4.15, Board Action
Requiring 2/3 Majority Vote, and another IBBA Member then will be
chosen (subject to the Bylaws, Section 4.18 - Mid-Term Vacancies) to
fill the vacated position.

-------------------------------------------------------

* According to the New Webster's Dictionary: "Proviso," An article or
clause in any statute or contract, stipulation. Accordingly, when a
member accepts nomination and is seated, being elected or appointed
to fill a vacancy, there is an inherent contract to serve faithfully
and honorably.

-------------------------------------------------------

Section 4.6 - Removal from Office

Subject to any other Article in these Bylaws, any regularly elected
Officer or Board Member of the Corporation can be removed from office
because of misconduct or neglect of duty in office, by a 2/3 majority
vote of the Board of Directors.

-------------------------------------------------------

Section 4.15 - Board Action Requiring 2/3 Majority Vote

Items requiring a 2/3 majority vote, subject to the Certificate of
Incorporation or provisions of the General Corporation Law of
Delaware will include: action to purchase or sell real estate,
adoption of a motion that amends or rescinds something previously
adopted; action to discharge a committee appointed by the Board
before the committee is ready to report; action to expel from
membership, action to remove from office, action to convene a meeting
into executive or closed session and action to amend the Certificate
of Incorporation.

Previous notice, at least briefly describing the substance, of any
action requiring 2/3 majority vote must be given at the preceding
meeting, or must be included in the 'call' for the meeting at which
it is to be considered.

-------------------------------------------------------
Section 4.18 - Mid-Term Vacancies

a. Mid-Term Vacancies on the Board may exist on the death,
resignation or removal of any Director. The expiration of a
Director's term shall not constitute a mid-term vacancy.

b. The Board may declare vacant the office of a Director who has been
declared of unsound mind by a final order of court, or convicted of a
felony, or been found by a final order or judgment of any court to
have breached any duty under Delaware Corporation Law.

c. Directors may be removed with or without cause by a 2/3 majority
vote of the Directors then in office.

d. Any Director may resign upon giving written notice to the
Chairperson and/or President of the Corporation, the Secretary or the
Board of Directors. Such resignation becomes effective the date
therein unless the notice specifies otherwise. A Director may not
resign if the Corporation would then be left without a duly elected
Director or Directors in charge of its affairs, except upon notice to
the Attorney General of the State of Delaware.

e. Mid-term vacancies on the Board may be filled by approval of the
Board or, if the number of Directors then in office is less than a
quorum, by (1) the unanimous written consent of the Directors then in
office, (2) the affirmative vote of a majority of the Directors then
in office at a meeting held pursuant to notice or waivers of notice
complying with this Article of these Bylaws, or (3) a sole remaining
Director. If this Corporation has Members, however, vacancies created
by the removal of a Director may be filled only by the approval of
the Members. The Members, if any, of this Corporation may elect a
Director at any time to fill any mid-term vacancy not filled by the
Directors.

f. A person elected to fill a vacancy as provided in this Section
shall hold office for the remainder of that unexpired term or until
the next regular election of the Board of Directors or until his or
her death, resignation or removal from office.

-------------------------------------------------------


· Goals and Objectives.   To define the goals and objectives of the organization and participate in strategic planning to review purposes, programs, priorities, and financial needs.

· Committee Work.  Your participation in committee work is critical.  Many small non-profits have what are sometimes known as working boards.  This means that the board will often take on special projects and specific responsibilities.  This effort will serve to focus the Board’s attention on the issues in these central and important projects and programs.  Board Members with specific talents are sorely needed to keep the organization functioning.

· Officers.  To approve the selection, compensation if applicable, and (if necessary), dismissal of the Officers of the Association.  Select leadership to create and support (governed by the Bylaws), a spirit of unity among board members.

· Finances.  Assure financial responsibility by approving an annual budget and overseeing adherence to it, implementing policies and guidelines to effectively manage the financial obligations of the organization.   You as a board member must be constantly alert to ensure that the organization is handling its finances responsibly.   Don’t be afraid to ask questions.  Satisfy yourself that you understand the figures and accept their validity.  You are responsible to the members for reviewing the monthly financial statements and accepting them.  Financially, the performance of our organization is satisfactory if, on average, we at least break even.  In some years there may be an excess, in some years a loss.  If an organization consistently generates excesses, there will appear an indication or question about whether the organization is fulfilling its responsibilities to its members and other supporters. The level of the dues charged may even be questioned.

· Budget.  Ensure that the budget is fulfilling its purpose—which is two-fold.  It is a control document, the mechanism by which the board assures that the organization operates within its means, that projects are not undertaken unless the money to pay for them is available.  Second, the budget is a policy and planning document, the instrument by which the Board decides what the organization will do and how it will do it.  The budget drives the direction and extent of the organization’s activities.

· Audits.  When required/desired, contract for an independent audit to assure financial accuracy and honesty.

· Investments.  When applicable, set guidelines and direct investment of excess cash.

· Contractual.  Examine, accept and authorize the President to enter into contracts on behalf of the Association.

· Program Oversight and Support.  Oversee and evaluate all programs and projects and be an advocate for the organization.

· Resources.  The responsibility for increasing and/or maintaining membership in the organization lies with the board.  The mainstay of any trade organization is income from membership dues.  In order to sustain the work of the organization, the resources (membership) must be maintained and appropriate growth planned.

· Recruitment for Committees and Committee Structure.  The responsibility for finding and selecting other members of the organization who will contribute their time and talent to the success of the organization lies with the board of directors.  Committee Chairs will be asked to also recruit members for their committees.  Overall IBBA board effectiveness depends in large part on dependable and useful committee work.  Because of the small size of the IBBA, Board members can and should expect to be a vital part of at least one active committee.

· Raise Revenues.  Participate in avenues directed at increasing the membership of the organization and seek out other avenues of revenues, subject to IRS regulations.  For  the most part, our income is derived from Dues and is part of our mandate for being recognized as a Trade Organization.  The IRS requires that we derive most of our income from dues.

· Parliamentary Procedure.  In the absence of specific By-law guidance, board members will become familiar with and refer to Robert’s Rules of Orders for parliamentary procedures.

· Communication – We are a virtual Board and must take responsibility for communicating through e mail when important issues are being discussed.  This means checking Board e mail on a daily basis and participating and voting as needed.

· Board Effectiveness.   Assure that the board fulfills its governance responsibilities and maintains effective organization, procedures and recruitment efforts.  Periodically, undertake a self and/or outside assessment to examine the board’s performance in fulfilling its responsibilities and to review it’s policies and procedures. 

· Employees and Independent Contractors – You as a Board are responsible for ensuring that all employees and those contracted to perform projects for pay, submit monthly statements showing the amount of hours worked and the amount being submitted for payment.  Under no circumstances should employees or independent contractors approve their own compensation or issue checks to themselves. 

Board Meeting Protocol

IBBA Board Meetings

A friendly and warm welcome to new board members and board meeting visitors!  The IBBA Board of Directors activities and planning are driven by member input so members are always welcome at our meetings.  The information below is provided to help first-time meeting attendees know how things work at the meetings.  If you have questions about meeting procedures, please do ask the President or a board member!  

IBBA Meetings are scheduled on a regular basis.  The chair can set the meetings up a year in advance so that all meetings are known well ahead of time.  Based on parliamentary procedure, only those Board members duly elected or appointed will have the right to full participation, the right to make motions, to speak in debate on them and to vote in person or by proxy.

Under Bylaws, Section 3.5 – Other Meetings, IBBA Members may request to attend any board meeting and the right to do so will be at the discretion of the Chair.  Subject to the provisions of Section 9 of this Article, attendance under this Section will not include the right to address the Board nor to participate in the discussion.  Non board-members are not allowed to attend meetings convened into ‘executive’ or ‘closed session.’  Bylaws, Section 3.9 - Request to Address the Directors states “every Member (of the IBBA) has the right to request an opportunity to address the Board of Directors or to have an item of business or other interest brought before the Board ; the right and limitations thereof, to address the Board of bring business before the Board will be at the discretion of the Chair.”

The IBBA Board of Directors encourages IBBA Members to attend Board Meetings to learn more about IBBA activities.  The Board also encourages IBBA Members to bring any item of business or other interest to the Board and to make this request early enough so that it can be placed on the agenda.  The President or Chair of the Meeting will notify Board members of this request and will put this item on the agenda to be certain time is allowed for IBBA Members to address the Board.

The Chair of the meeting will guide the completion of agenda items, making sure that input can be gained without rushing discussion, but will also see that time is used efficiently during the meeting, to try and cover all agenda items.  

The IBBA Board cannot become involved in personal or business disputes between breeders.

Rights, Obligations and Liabilities

You have a right to expect much in return from this organization.  You should be able to count on others – fellow board members and staff—to act as partners working together to carry out the organization’s purpose.  You should also be able to rely on the willingness of the other board members to fulfill their responsibilities.  You are also entitled to expect strong, supportive leadership.

You are obligated to put forth attention to the responsibilities as outlined above and in the Bylaws of this organization, exercising independent judgment on decisions that come before the board.  You should show loyalty to the organization by avoiding any conflict of interest and disclosing any that you have on a matter.  You should maintain confidentiality on all issues discussed  in closed session.

The subject of liability is complex.  Most of the states have passed volunteer-protection laws that grant immunity from liability for board members in some cases.

Indemnification  is when an organization will use it’s own resources to pay for costs associated with some liability suits.  See Section 4.19, IBBA Bylaws – Non-Liability of Directors.  This practice, essentially self-insurance, presumes that the organization has the necessary resources to make the payments--not necessarily a valid assumption at all times. The question of liability coverage can be reviewed but there is no simple answer and costs can be extremely high.

Historically, few volunteer board members have been found personally liable in a suit.  And for some types of non-profits, experts estimate that as many as 90 percent of all claims involve employment-related issues.

USDA Official Liaison – In December of 2004, Rick Mikula assumed the responsibilities of USDA Liaison.  In this role, Rick will be our official contact with all USDA officials as well as other regulatory officials in the industry.

IBBA Staff

The IBBA contracts for administrative services.  Currently we contract with Bobbie McGee for bookkeeping and administrative services. In general some of the duties we have contracted for include the following:

Position Summary:  Guided by the policies, practices and bylaws established by the Board of Directors, this person will be responsible to the IBBA President and Board of Directors in assuming administrative and bookkeeping functions.

Duties and Responsibilities

· Assist President with administrative and clerical logistics; 

· Perform all bookkeeping duties utilizing a double entry based system, as assigned; (see page 2 for a bookkeeper’s duties)

· May process written information including but not limited to general reports and Annual Report to the membership in an efficient and timely manner.

· Maintain database of membership for, convention attendance, and general membership information.

· As directed, perform duties necessary to file requisite annual returns on the local, state and/or federal level.

· Under direction of the President, may support committee work from time-to-time; 

· May assist with the monitoring of “action items” as set by the Board of Directors.

· Assist with any other activities as deemed necessary by the President.  This may include but not be limited to such things as record keeping and general secretarial, clerical and bookkeeping duties.

Rate of Pay

Rate of Pay is per contract, this is reviewed once a year by the Board and the contract is either renewed or cancelled. .    General office expenses including but not limited to printing, postage, copying, telephone expenses, fax expenses, paper, envelopes, will be reimbursed.  Hours, under the terms of the contract, will be submitted to the Board on a monthly basis.  Monthly payment will be made according to the hours of work reported. All checks made payable to any contractor MUST HAVE an Officer’s signature.  Invoices should be copied to the IBBA Board as well.   All checks over $500 MUST HAVE two signatures.

Bookkeeping Duties for a Non-Profit Organization

In general, bookkeeping is the recording of business data in a prescribed manner.  Much of the work is clerical in nature.  This includes but is not all inclusive, a list of duties in a non profit organization.

1. Billings for Accounts Receivable – responsible for mailing out invoices to Members for Dues Owed and Keeping Accounts current.  This is done usually on January 1 for renewals.

2. Receive cash and deposit in a timely manner.

3. Issue checks for payments of all invoices as approved by President and/or Treasurer and/or by Board Vote.

4. Maintain checkbook and savings account, performing monthly reconciliations on all accounts;

5. Prepare and maintain cash disbursements, cash receipts and general journals.

6. Post to general ledger from journals on a monthly basis.

7. Generate Financial Statements, including but not limited to, Balance Sheet and Income Statement.  May prepare spreadsheets showing year to date and year to date against budget.

8. Compile information and/or prepare the Annual Returns of the Corporation.

9. Maintain all records as required by IRS and provide audit trail when requested.

10. May be involved in preparing schedules for a year-end audit when organization reaches ceiling of income, which will require an independent (outside) audit. 

*  *  *  

Election Policy 

of the International Butterfly Breeders Association
Revision 4, November 2002 

	I. 
	
	Presiding Officer 

The Chairperson of the Board will be the presiding officer of the election. This is usually the President unless otherwise noted by the Board.
The Presiding Officer will appoint at least (two) 2 tellers to distribute, collect and count the ballots and to report the vote. The format of the ballot will be determined by the Presiding Officer and will be presented in such a manner as to ensure confidentiality. The initial nominating ballot will be distributed 3 weeks prior to the regular election. It will be the responsibility of the Presiding Officer to close the polls and to announce the results.

	
	

	

	II.
	
	Nominations 
Directors shall be nominated and elected by Members of the Corporation for openings created by expiration of a Board Member's term. A nominating ballot will provide the Members of the Corporation with an indication of the nominations made. 
Any Member whose dues are paid prior to the beginning of the nomination process is eligible for nomination. Self nominations are acceptable. Not eligible for nomination are Advisory Board Members who are NOT also paid members, our Honorary Members, or any Board Member that has just served 3 consecutive terms.

	
	

	

	III. 
	
	Eligibility of Voters
Any Member whose dues are paid prior to the publication of the final ballot are eligible to vote in that year's elections.

	
	

	

	IV.
	
	Final Ballot
All individuals nominated are required to accept their nomination in writing to the Board at least one week prior to preparation of the final ballot. Unless the nominee accepts the nomination, their name will not be present on the final ballot. All nominations accepted cannot be withdrawn from the final ballot. (Should circumstances arise that would preclude completing the board term, once elected, the board member may resign and their slot will be filled by the board in any manner it deems appropriate in accordance with the bylaws.)
The nominating ballot would become a slate only if the number of nominations is less than or equal to the number of positions open for election. In the case of a slate, the Members will be asked for a vote of confidence on the slate.
The ballots cannot be deemed totally secret (at this point) because the name of the voter is clearly on the email, and votes mailed in are instructed to place their name on the ballot. This is done to be sure that only members entitled to vote are tallied. However, this information is only available to the tellers and not for public record.

	
	

	

	V.
	
	Voting
In the case of no slate, voting will then be made by ballot. Ballots may be cast by paper, electronically, or in any other way deemed appropriate by the Board of Directors; the ability to vote via paper ballots will be available to those who request it. Cumulative voting for the election of Directors shall not be permitted. Directors shall be elected by a plurality of the votes of the Members. 
In the event of a tie, a run-off election will be held between the tied candidates. A tie will be announced if two or more nominees receive the same number of votes and there are not enough seats to be filled. For example, if there are 5 seats to be filled and the votes fall as follows:

Example 1

Example 2

Example 3
A
40 votes
A
40 votes
A
40 votes
B
37 votes
B
37 votes
B
37 votes
C
36 votes
C
36 votes
C
37 votes
D
30 votes 
D
33 votes
D
33 votes
E
30 votes
E
30 votes
E
30 votes
F
30 votes
F
30 votes
F
28 votes
G
28 votes
G
28 votes
G
25 votes

Example one: three seats are filled and the remaining two will be filled by runoff vote of the three nominees receiving 30 votes each.
Example two: four seats are filled and the remaining seat will be filled by runoff vote.
Example three: Because our Board seats are not filled specifically, the top five votes will fill the five seats available. Therefore, no tie will be announced.

A member need not vote for every office or issue (as seen in Bylaws Section 3.7). If a member leaves one or more choices blank, it in no way affects the validity of the votes and the member shall be given credit for each legal vote. If the member votes for too many candidates, that ballot is illegal, because it is not possible for the tellers to determine for whom the member desired to vote.

	
	

	

	VI.
	
	Tellers 

The Presiding Officer will appoint two or more tellers to distribute, collect and count the ballots and to report the vote. The tellers will report the vote back to the Presiding Officer. Should the tellers have any questions regarding their assigned responsibilities, they shall ask the Presiding Officer, who in turn will look to the Board for direction1. 
The tellers will not have a direct personal involvement in the result of the vote. The tellers' report shall consist of the number of votes cast in total as well as the results of the election. The tellers' report will be entered in full in the minutes, becoming a part of the official records of the organization2. 
Tellers will ignore blank ballots and do not credit illegal votes. Illegal votes include: unintelligible ballots, votes for unidentifiable candidate, votes for a fictional character, votes for ineligible candidates, cumulative voting, and votes for too many candidates.
The tellers shall give their report to the Presiding officer without announcing the result. The election report shall follow this format:
Number of votes cast ......................
97
A received ......................................
51
B received ......................................
24
C received ......................................
14
Illegal Votes (if any) 
Mr. Friend who is ineligible ..............
7
Members "over voting" .....................
1


	
	

	

	VII.
	
	Announcing Election Results 

The tellers never report the results of the election. The results of the election are always announced by the Presiding Officer, who reads the tellers’ report before doing so.
When there is no possibility that the members will order a recount (which requires a majority vote), the ballots shall be ordered destroyed by the Board. The proximate time frame for destruction of the ballots is one month. 

	
	

	

	VIII.
	
	Interested Persons 

According to the bylaws, not more than 25% of the Board may comprise of Interested Persons. Should the results of the election result in more than 25%, the Board will have the authority to come into compliance with the bylaws by selecting the Interested Persons with the most votes to comprise the allowed 25% of the Board. The remaining seats will be filled with the nominees who received the next highest votes and are not Interested Persons. This adjustment will be announced by the Presiding Officer with the Election Results.


	Notes: 

1. ASSEMBLY’S PREROGATIVE IN JUDGING VOTING PROCEDURES. Unless the bylaws provide otherwise, the assembly itself is the judge of all questions arising that are incidental to the voting or the counting of the votes. In an election by ballot, for example, the tellers should refer to the assembly for decision all questions on which there is any uncertainty. – RONR (10th ed.), p. 395, l. 14-20
2. The tellers’ report is entered in full in the minutes, becoming a part of the official records of the organization. Under no circumstances should this be omitted in an election or in a vote on a critical motion out of a mistaken deference to the feelings of unsuccessful candidates or member of the losing side. – RONR (10th ed.), p. 404, l. 9-14


*  *  * 
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Law Office of Stephen G. Roche
6 Beacon Street, Suite 200
Boston, MA 02108
Phone: 617-227-5333
Fax: 617-227-3877


MEMORANDUM
To:
Rick Mikula, IBBA President, & IBBA Board of Directors
From:
Stephen G. Roche
Date:
December 15, 2004
RE:
CONFIDENTIALITY OF DISCLIPLINARY ACTIONS

There are number of risks inherent in the release of information regarding disciplinary actions by the Executive Board of the International Butterfly Breeders Association (IBBA). My response herein is based upon my review and interpretation of the IBBA By-Laws, general legal principles, and common sense.

1. IBBA BY-LAWS
Section 3.5 of the IBBA By-Laws provides that the President/Chair may convene meetings in “executive or closed session.” Said Section 3.5 also provides “No Members will be allowed to attend” such meetings.
Section 3.8 of the By-Laws allows the Board to vote to take appropriate action disciplinary action where a member has engaged in “conduct injurious to the organization or its purpose.”
While the By-Laws do not contain specific language regarding the release of records of disciplinary actions by the IBBA Board, the fact that members are barred from attending “executive” or “closed” meetings implies that records from such meetings should also be “closed”. To do otherwise would defeat the purpose for the restriction on rank and file members attending closed sessions.
Section 3.10 of the By-Laws states that members or their attorneys have the right to make a “written demand under oath” to inspect the IBBA’s records during usual business hours; access shall be provided to “the Corporation’s list of members and other books and records…”
Section 3.10 further provides that access shall only be granted for a “proper purpose” and defines “proper purpose” as “a purpose reasonable related to such person’s interest as a Member.”
Note that Section 3.10 limits access to IBBA records to members and does not contain any broad authorization for the release of IBBA records or information to non-members and the general public.

2. LEGAL RISKS
* Defamation – this means that you injure someone’s reputation by word (slander) or in writing (libel).
The IBBA’s posting of disciplinary actions on its website or otherwise could subject the IBBA to legal action by one offended by such action. While truth is a defense in defamation cases, the IBBA and its Directors would be in a position of incurring significant legal costs for defending their actions.
* Invasion of Privacy – Given that the IBBA is a private entity, it is assumed that its records are private. The IBBA By-Laws reinforce this assumption in Section 3.10 wherein a formal process is established for the release of information and the information to be released is limited to the requestor’s interest as a IBBA member.
The release of disciplinary records could violate an IBBA member’s expectation of privacy and subject the IBBA to litigation.
As stated during our most recent telephone conversation on these matters, the unfortunate reality today is that anyone can easily sue for a perceived injury to their interests. In order to defend such actions, one must incur significant legal costs.
While Section 4.19 of the By-Laws provides that Directors “shall not be personally liable for the debts, liabilities, or other obligations of the Corporation,” the fact is that the IBBA would be forced to expend monies to defend its actions if sued.
Also, Directors would have to advance personal funds to defend such actions and would then seek to be indemnified by the IBBA as permitted by Section 4.20 of the By-Laws.

3. POLITICAL RISKS
As an entity operating in the public and government arenas, the IBBA should be constantly diligent in protecting the good reputation of the organization and its members. I am concerned about how government agencies, educators, and other organizations would perceive your organization if disciplinary actions were posted on the IBBA website. I don’t believe that other organizations similar to the IBBA publicize disciplinary actions; in fact, I believe that they would go to great lengths to keep such information confidential.
I am also concerned that organizations such as the NABA and other detractors would seek to use such information to embarrass and otherwise injure the IBBA.

4. SUMMARY & RECOMMENDATIONS
For the reasons outlined above, I want to reiterate my recommendation that the IBBA not publish disciplinary actions on its website or otherwise. To do so may violate the provisions of the IBBA By-Laws and expose the IBBA to significant legal and political risks.


Anti Trust Laws and Price Fixing

The IBBA does not restrict the posting of prices in advertisements on the IBBA or Family List.  To do so would be in violation of Anti Trust Laws and Price Fixing Laws.  It would lessen the ability to be competitive for those who advertise their stock on the IBBA List and/or Family List.  Below is more information on this topic.

What Business Owners Should
Know About Anti-Trust Laws
	Barbara:

	Jeff, right?


	Jeff:

	That’s right. Weren’t you just my presentation at the IBBA convention just now?


	Barbara:

	Yes. I liked what you said about profits.


	Jeff:

	You mean when I said profits were so thin they can’t even keep cold air out? But what can you do? It’s the economy.


	Barbara:

	That’s true. Mostly.


	Jeff:

	What do you mean?


	Barbara:

	You’d think that two of the most successful butterfly breeders might be able to figure out how to stay profitable.


	Jeff:

	Any ideas?


	Barbara:

	It’s just that profits just seem to be falling.


	Jeff:

	Think it will stay that way?


	Barbara:

	Maybe, maybe not. But it would be great if they didn’t.


	Jeff: 

	That’s for sure.


	Barbara: 

	Listen, you want to get dinner? I need to grab some work—you know, price lists and stuff—but we should talk more.


	Jeff: 

	I’ll be there.



	What do you think about Barbara and Jeff’s conversation? Just talking shop, right? Not quite. Barbara and Jeff are well on their way to breaking the laws against certain kinds of agreements among competitors. 

These kinds of agreements have serious consequences. You could be fined or even jailed for entering into an illegal agreement with a competitor. Your actions could also cost your company massive fines, litigation costs, and damage to its reputation. These agreements break what are known as the antitrust laws.   These laws are based on the Sherman Act, which was established to protect competition and consumers. As a butterfly breeder and business-owner you should be aware of problems that can occur when you deal directly with your competitors. 

Barbara: 

This place is pretty pricey. What about the place across the street?

Jeff: 

Forget it. I was there last night. Fourteen-fifty for a plate of pasta.

Barbara: 

Funny, isn’t it? The same price on both sides of the street. So you come to this neighborhood, and whatever you do, you don’t find a lower price. You just pay it.

Jeff: 

Amazing, isn’t it?

Barbara: 

Yeah, amazing. Is this your whole price list for the next season?

Jeff: 

That’s only livestock. Educational presentations are on this one.

Barbara: 

Got it. So, this is the price list you’re going with in the spring?

Jeff: 

Basically, the same prices as last year—except here, and here.

Barbara: 

Got it. No more surprises around the bend?

Jeff: 

I don’t like surprises.

Barbara: 

Well, neither does my partner—but she’s going to love this one. She’ll like not having to chase you guys anymore. She won’t have to go any lower than what is on this list.


Illegal vs. legal collaborations 
To compete in today’s business world, competitors sometimes need to collaborate. That way, they can afford an expensive innovation or accomplish something they couldn’t do alone. Such collaborations are often good for competition, so the antitrust agencies favor them. But collaborations that harm competition and consumers are generally illegal. 

The Federal Trade Commission (FTC) and the Department of Justice (DOJ) believe that some collaborations provide significant benefits for competition and consumers. To help companies judge whether the agencies would be likely to challenge a particular agreement, the FTC and DOJ published a set of guidelines called Antitrust Guidelines for Collaborations Among Competitors. 

Generally, it’s illegal to enter into an agreement with a competitor if the agreement affects interstate commerce and unreasonably restrains trade. Agreements that fit this definition generally harm competition and consumers. 

In most cases, the issue is whether the agreement unreasonably restrains trade. We’ll take a closer look at this issue later.   For now, just keep in mind that some types of agreements between competitors are automatically illegal, while others (some joint ventures, for example) may or may not be illegal depending on how they affect competition and consumers. 

Agreement 

Barbara and Jeff’s conversations started out innocently enough and then evolved into what could turn out to be an illegal agreement. 

Keep this in mind: an agreement doesn’t have to be in writing to violate the antitrust laws. It doesn’t have to be verbalized; there doesn’t have to be a handshake; it can be illegal even with no more than a knowing wink. Understandings can be unspoken. If a judge looks at the facts of a case and determines that it was highly unlikely that those involved were acting independently, she will probably find that an unlawful agreement was made. 

Consider, for example, that two car manufacturers talk about possibly offering a $1,000 rebate on the purchase of a new car.   Afterward, both companies offer that exact rebate. Their conversation—and the fact that they both did exactly what they discussed in their conversation—could lead a court to find that they entered into an illegal agreement. 

Does this mean that it’s always illegal for competitors to offer similar deals or to set similar prices? Actually, no. When there’s healthy competition, competitors do exactly that on their own, each one trying to win over the consumer by offering a better deal. 

But if competitors engage in similar or parallel behavior under circumstances that seem suspicious, they may be involved in an illegal agreement that regulators and courts will scrutinize.   The legality of the agreement will depend on whether its benefits to competition—such as broader choices for consumers, lower prices, or expanded services or options—will outweigh any harm to consumers. One question to ask yourself is whether the agreement is necessary to achieve a result that promotes competition. 

Two high-end electronics dealers chat. One asks, “Are you thinking about opening a store on the west side?” 

“Nah,” the other guy says. “We’ll stick to the east side; you can have the west.” 

Later, the first guy, who has a shop on the west side of town, runs an ad that says “The West Side’s Only High-End Electronics Dealer.” The other guy restricts his business to the east side and runs an ad billing his shop as “The East Side’s Only High-End Electronics Dealer.” 

Could their conversation qualify as an agreement? 

To avoid the appearance of wrongdoing, make sure your strategic decisions conform to good business principles, without any input from your competitors. 

Companies that are 100% owned by the same parent company are not considered to be competitors with each other or with the parent.   In other words, agreements between a parent and its wholly owned subsidiary do not violate the antitrust laws. The same is true of agreements between two wholly owned subsidiaries of the same parent. 

Unreasonable restraint of trade 
When does an agreement with a competitor unreasonably restrain trade? When it harms competition and consumers. Some kinds of agreements are so likely to harm competition and consumers that they’re considered illegal even without examination. Other agreements are analyzed on a case-by-case basis. 

Be mindful in all your dealings with competitors, because a collaboration or agreement with them could very well be illegal, even when the agreement isn’t explicit. 

Under certain circumstances, even a casual conversation could amount to an agreement. If the agreement harms competition and consumers, it is said to be in restraint of trade, and the courts will find it illegal. 

Price-fixing 
As we’ve mentioned, some types of competitor agreements are so likely to harm competition and consumers that the courts generally won’t bother to examine a particular agreement to see whether it actually causes harm. A classic example of this type of agreement is a price-fixing agreement. Almost any agreement between competitors regarding the prices they will charge is illegal. 

It’s worth noting that price-fixing isn’t limited to agreements about what price to charge. Any agreement that lessens the amount or intensity of competition over price is probably a form of price-fixing. 

In addition to fixing prices, companies can be engaged in price-fixing by doing other things, like agreeing to discontinue a free service. If several car wash owners, for example, agree that they will no longer offer free protectant spray with their wash and wax jobs, they’re engaged in price-fixing. 

Think about it this way: if one car wash offered free protectant, another might decide to lower its prices slightly instead, or to offer free cappuccino. But under the agreement, there’s no longer a reason to do so. 

As you can see, price-fixing agreements come in many different forms. Let’s look at a few more examples. 

Several olive oil producers agree to charge $5 per bottle more for premium olive oil than they do for standard oil. This is an agreement to maintain a price differential between different types, sizes, or quantities of a product. This agreement lessens price competition because it discourages any producer in that group that could offer its premium oil for $3 more per bottle from competing with that lower price. 

An agreement not to advertise prices is another form of price-fixing. For example, two major hardware chains agree never to advertise their sales prices. As a result, consumers have no way of knowing where they’ll get the best price. The chains, in turn, have less incentive to compete with one another over price. 

Trade associations are fertile grounds for price-fixing. No doubt, they allow members of an industry to work together on matters of common concern. However, during meetings and at social events, casual conversations between members can easily turn into illegal agreements. 

There’s no way to come up with an exhaustive list of price-fixing agreements. However, this general rule should help you make good decisions: if the agreement could lessen competition over price, it probably is price-fixing.   If you enter into a price-fixing agreement, even for a seemingly legitimate business reason such as increasing your company’s market share, you are breaking the law. Agreements that keep prices artificially high harm consumers by denying them the possibility of lower prices. 

Agreeing to keep prices artificially low can also harm consumers. Competitors who agree to price below cost, for example, could freeze out a viable competitor who is unable to price below cost and whose absence from the market will then enable the remaining competitors to charge a higher price. 

It isn’t against the law for a company to act independently to lower its prices to undercut competitors. In fact, that’s what competition is all about. It’s only illegal if companies agree with one another to lower their prices, in hopes that their actions will give each of them an advantage over the other competitors. 

Mitchell’s Electronics is running a special. All of its 46-inch TVs are priced below $2,000. Barry’s Electronics, which is just down the block, decides to lower its TV prices to bring them in line with what Mitchell’s is charging. 

Barry’s is not engaged in illegal price-fixing.   Unless there are suspicious circumstances that suggest an illegal agreement, it is not price-fixing to lower prices to match or beat the prices of a competitor. This is just healthy competition. 

Other agreements that courts often find illegal include those that divide markets, those that help competitors agree on production and sales, and those that help competitors agree not to deal with other companies. 

Market allocation 
Here’s an example of an agreement that a court would probably find illegal: two energy companies, Mega Energy and Total Power, agree that Mega will market electricity east of the Mississippi River and Total will market it to the west. The agreement is a market allocation agreement, which is where competitors divide up geographic areas so that each can sell to a certain territory without having to compete with the other. 

These agreements prevent—or eliminate—competition and are therefore illegal. 

Allocating customers is another form of market allocation. Let’s say three competitors exchange customer lists and agree that no one will sell to anyone else’s two best customers. This agreement is illegal because it doesn’t allow for true competition. Without it, the competitors might have competed by offering lower prices to each other’s best customers. With the agreement in place, there is no need to—and prices stay high. 

Output restriction 
An output restriction is an agreement among competitors to limit the amount of a product or service that each will produce or sell, including agreements to close or restrict production from a particular facility. Imagine what would happen if oil refiners agreed to limit gasoline production to 60% of total capacity.   Supplies of gasoline would go down, with little or no change in existing demand. Prices would skyrocket. 

Output restrictions are usually illegal because they tend to keep supplies artificially low, which enables companies to keep prices artificially high. Two examples of output restrictions are agreements to limit business hours and agreements to discontinue a product. 

Group boycotts 
In a group boycott, competitors agree not to deal with another company or supplier. Group boycotts are often illegal—but not always. 

Whether a particular group boycott is legal depends on numerous factors, such as the purpose of the boycott, its effect on the boycotted company, and its effect on output and consumer prices. 

For example, a boycott aimed at enforcing a technical standard may be easier to justify than one designed to limit competition. 

Consider the following: several computer manufacturers agree among themselves not to buy parts from any supplier that also makes finished computers. This is an illegal group boycott designed to keep potential competitors out of the market. 

Suppose, on the other hand, that a group of computer manufacturers set an industry-wide compatibility standard and agree not to buy from any supplier that doesn’t follow it. This might be legal if the purpose and effect of the agreement is to streamline production and reduce prices to consumers. 

For more information on Anti-Trust Laws visit the following links: 
FTC's Plain English Guide to the Antitrust Laws
ICAS Consumer Guide to Antitrust
Executive Summary of the Antitrust Laws
AAI's Criminal Antitrust Primer
Questions? - Contacting the Federal Trade Commission


 For additional IBBA Policies, please see the section of the IBBA Website entitled IBBA Policies under Member Care.
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